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PANDEMIC SHOWS RISKS
OF EXTREME EVENTS 
TO SIB BENEFICIARIES 
 



T
he pandem

ic reveals a need to build resilience into SIB
 relationships and the pay for 

perform
ance contracts that undergird SIB

s. 

D
eb

orah
 B

u
ran

d
 details how

 C
O

V
ID

-19 and catastrophic w
eather events should prom

pt a rethink of 
SIB

 contracts and relationships. 
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T
he pandem

ic and recent catastrophic w
eather 

events are focusing attention on w
hat happens 

w
hen som

ething really bad and very unexpected 
occurs that can suddenly paralyze som

e –
 or even 

all –
 of the parties to a Social Im

pact B
ond (SIB

).

T
he vexing societal and environm

ental problem
s 

that SIB
s and their close cousins, D

IB
s 

(developm
ent im

pact bonds), attem
pt to address are 

hard to fix in the best of tim
es. B

ut this past year 
has seen scenarios w

here nearly everything that 
could go w

rong does go horribly w
rong.  

H
ow

 do you im
prove the education of girls if their 

schools are closed? H
ow

 do you tackle recidivism
 if 

offenders are dying of disease w
hile incarcerated? 

H
ow

 do you reduce unem
ploym

ent or hom
elessness 

in cities that are under strict quarantines and 
w

hen governm
ent authorities allow

 only essential 
businesses to operate? 

Som
e SIB

s and D
IB

s are confronting situations 
w

here service providers m
ay be unable to provide 

contracted services to target beneficiaries. 
E
valuators m

ay be precluded from
 m

easuring 
im

pact outcom
es. Investors m

ay be reluctant to 
continue disbursing funds. E

ven outcom
e payers 

m
ay be facing challenges in m

eeting their financial 
obligations. 

T
he contracts that undergird m

any SIB
s com

m
only 

provide for contractual governance m
echanism

s 
that bring parties back to the negotiation table, 
should these transactions stum

ble. For exam
ple, 

SIB
s typically allow

 for the replacem
ent of non-

perform
ing parties w

ith substitutes. B
ut w

hat do 
you do w

hen no service providers or no im
pact 

evaluators can perform
 their tasks because of 

unforeseen catastrophic events such as a pandem
ic 

or extrem
e w

eather conditions? 
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C
hances are you (or your law

yer) w
ill look to see if 

your SIB
 contracts include a “force m

ajeure” clause. 1  
W

hen a force m
ajeure event occurs –

 be it an “act 
of G

od” or “act of m
an” –

 this clause typically 
excuses or suspends perform

ance obligations of 
contracting parties for a designated tim

e. 

PA
N

D
E

M
IC

 S
H

O
W

S
 R

IS
K

S
O

F
 E

X
T
R

E
M

E
 E

V
E

N
T
S
 

T
O

 S
IB

 B
E

N
E

F
IC

IA
R

IE
S

3
2

SO
C

IA
L IM

PA
C

T
 B

O
N

D
S 2.0?

T
he Policy E

valuation and R
esearch U

nit at 
M

anchester M
etropolitan U

niversity is a m
ulti-

disciplinary team
 of evaluators, econom

ists, 
sociologists and crim

inologists. W
e specialise in 

evaluating policies, program
m

es and projects and 
advising national and local policy-m

akers on the 
developm

ent of evidence-inform
ed policy. W

e have 
a long-standing interest in social investm

ent and 
Social Im

pact B
onds. See w

w
w

.m
m

uperu.co.uk for 
details of relevant publications.

T
he Sol Price School of Public Policy at the 

U
niversity of Southern C

alifornia is a leading urban 
planning, public policy, public adm

inistration and 
health policy and m

anagem
ent school. T

he Sol 
Price C

enter for Social Innovation is located w
ithin 

the School and develops ideas and illum
inates 

strategies to im
prove the quality of life for people in 

low
-incom

e, urban com
m

unities.

1 In civil law
 jurisdictions, you m

ay find that force m
ajeure is 

provided by law
.  In those jurisdictions, parties do not need to 

expressly provide for a force m
ajeure clause in their contracts, 

unless they w
ant to vary the clause’s contents from

 w
hat the 

law
 w

ould otherw
ise provide.



SIB
s are often m

arketed as a w
ay to tackle w

icked 
problem

s endured by som
e of our m

ost vulnerable 
citizens. W

e should m
ake sure that, w

hen an 
unusual act of G

od or m
an strikes, the risk of the 

SIB
’s dem

ise is not dum
ped on its m

ost vulnerable 
party –

 the w
ould-be beneficiary. 
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T
here is no single standardized form

 of force 
m

ajeure clause. Yet, these clauses often take a 
sim

ilar approach to dealing w
ith extraordinary 

events that are unforeseen and outside of the 
reasonable control of the contracting parties. 

Force m
ajeure clauses are not m

eant to be escape 
hatches. To the contrary. R

ather, force m
ajeure 

clauses are designed to give the parties a breathing 
spell until circum

stances im
prove or the parties can 

w
ork out how

 to get the w
heels back on the bus. 

T
his “breathing spell” is tim

e lim
ited: there are 

built-in m
echanism

s for parties to agree w
hen the 

tim
e is up. A

t this point, the parties m
ay resum

e 
operations, renegotiate key term

s for continuing 
perform

ance, or even term
inate the transaction. 
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H
ow

ever, invoking a “force m
ajeure” clause is not 

quite as straightforw
ard as it m

ight initially seem
, 

particularly in the case of SIB
s. Typically, SIB

s are 
designed expressly to m

eet the needs of vulnerable 
populations w

ho are affected by “w
icked” 

problem
s. T

heir needs m
ay be urgent. M

oreover, 
as the pandem

ic has show
n, the vulnerability of 

SIB
 beneficiaries is often heightened, som

etim
es 

disproportionately, in m
om

ents of a societal or 
environm

ental crisis. 

So, it m
ay not be good enough to allow

 the various 
parties to a SIB

, w
hen faced by unexpected 

catastrophic events, to throw
 up their hands in 

despair and take som
e tim

e off until circum
stances 

have im
proved and they can get back to w

ork.  

In practice, this m
eans rethinking the elem

ents of 
a force m

ajeure clause. T
hat involves identifying 

clearer lim
its on w

hat types of events can trigger a 
SIB

’s force m
ajeure clause; m

aking m
ore inclusive 

the decision-m
aking process for determ

ining w
hen 

a force m
ajeure event is triggered; and developing 

a tim
eline for excusing perform

ance that takes into 
account the im

pact on SIB
 beneficiaries, as w

ell as 
on the contracting parties.   

Such distinctions w
ere already being debated before 

the pandem
ic, as SIB

 and D
IB

 contract designers 
began considering how

 to respond to the adverse 
im

pacts of extrem
e w

eather events on the delivery 
of needed services to vulnerable populations. For 
exam

ple, one D
IB

 expressly excludes from
 its 

A
dditional Resources:

D
eborah Burand, “C

ontracting (Incom
pletely) for Success: 

D
esigning Pay for Success C

ontracts for Social Im
pact Bonds 

(SIBs),” 29 C
ornell J.L. &

 Pub. Pol’y 1 (2019) (available at 
C

ontracting (Incom
pletely) for Success (cornell.edu)

Ranajoy Basu, “Force M
ajeure and D

evelopm
ent Im

pact 
Bonds,” (M

cD
erm

ott, W
ill &

 E
m

ery: January 11, 2021) 
(available at https://w

w
w

.jdsupra.com
/legalnew

s/force-
m

ajeure-and-developm
ent-im

pact-5332166/)

illustrative list of force m
ajeure events those floods 

that now
 occur on a regular basis, in this case 

every tw
o years, in the territory w

here that D
IB

 is 
operating. 

W
ith the pandem

ic, other changes in force m
ajeure 

clauses are afoot. U
nlike a tsunam

i, for exam
ple, 

a pandem
ic’s w

aves can continue to surge 
and resurge for an extended period. H

ow
 long 

should parties’ perform
ance be excused during a 

protracted, and increasingly foreseeable, health 
crisis? A

ccordingly, som
e w

ho are interpreting 
force m

ajeure clauses are now
 looking, not to the 

pandem
ic as the possible triggering event, but 

rather to “acts of m
an” as the triggering event –

 
nam

ely to the regulations im
posed by governm

ent 
authorities in response to the pandem

ic. W
hen 

these regulatory responses are lifted, so too w
ould 

the force m
ajeure’s breathing spell end.  

B
ut contractual provisions, like force m

ajeure 
clauses, can only go so far. T

he dangers that 
catastrophic events, like pandem

ics and extrem
e 

w
eather events, pose to SIB

 beneficiaries m
ay not 

have been fully recognized in early SIB
 contracts. 

A
 breathing spell that excuses the perform

ance of 
service providers for an extended period of tim

e can 
have terrible, even deadly, consequences for SIB

 
beneficiaries.
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In the end, m
uch of this is a discussion about 

how
 to anticipate, allocate, and m

anage risk. 
T
he pandem

ic has revealed the need to build still 
m

ore resilience into SIB
 relationships. V

ulnerable 
beneficiaries of SIB

s should not be too readily 
abandoned w

hen the going gets unexpectedly 
tough –

 even w
hen it is through no fault of any 

party.  

M
ore specifically, SIB

 relationships should align 
parties’ behaviours to protect the very populations 
that are to benefit from

 the SIB
. T

his w
ould involve 

engaging in m
ore granular conversations upfront 

w
ith different parties about w

hether they have 
the capacities to plan for catastrophic, exogenous 
events. D

o they have contingency planning in 
place? C

an they lay off som
e of these risks to third 

parties –
 such as insurers? 
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‘ It m
ay

 n
ot b

e g
ood

 en
ou

g
h
 to 

allow
 th

e v
ariou

s p
arties to a S

IB
 to 

th
row

 u
p
 th

eir h
an

d
s in

 d
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air an
d
 

tak
e som

e tim
e off u

n
til th

ey
 can
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.’

‘W
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en

 an
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e risk

 of th
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ost v
u
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 –
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e w
ou

ld
-b

e b
en

eficiary.’
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