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THOUGHT PIECE 
'Thought Pieces' are papers which draw on the author's personal knowledge and 

experience to offer stimulating and thought provoking ideas relevant to the aims of the 

Journal.  The ideas are located in an academic, research, and/or practice context and all 

papers are peer reviewed.  Responses to them, or new thought pieces are always welcome 

and should be submitted to the Journal in the normal way. 

FREEDOM OF EXPRESSION, MINORITIES AND STATE 

PROTECTION 
Zia Akhtar, Grays Inn 

Abstract  The recent acquittal of Dutch MP Geert Wilder on a charge of inciting racial 

hatred, banning of veils in France, and the burning of the Koran in the US, are part of a 

sequence of criminalisation of Muslims.  Iconographic figures of Muslims were demonised, 

beginning with the publicising of libellous cartoons of the Prophet Muhammad, initially in 

Denmark and then much of Europe, depicting him as a terrorist.  There are international 

conventions that prohibit the discrimination of communities based on their religious 

beliefs.  In the UK, the Racial and Religious Hatred Act 2006 has extended the ambit of the 

Public Order Act 1986 to cover religious harassment.  However, the failed prosecutions 

under the statute show that it does not extend to vilification of the belief and only 

addresses the people who practice the creed.  The findings of researchers in the UK and US 

show that the fundamental rights in granting freedom of expression vary according to the 

constitutions but their expression needs to be balanced with the effect on the rights of a 

minority. This paper presents an argument that the commission of hate crimes should 

include a grossly offensive insult to a religious faith for the improved protection of 

minorities from racist attack, even if the intention of the perpetrator is to invite 

contemporary discussion.  

Keywords  Libelous cartoons; Hate crimes; Human Rights; Public Order Act 1986; Racial 

and Religious Hatred Act 2006.      

Introduction

In the last two decades, western literature in both print and electronic forms has offended 

the people of Muslim faith by the use of imagery and satire.  The methodologies 
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employed to denigrate holy figures have caused court actions in European cities and 

disturbances on the streets of the Islamic world.  This has brought the conflict between 

the occident and the orient into sharp relief by the defamation of the sacred canon of 

religion.  It has been carried out in the climate of xenophobia and with legislation enacted 

against those suspected of terrorism on the European mainland.  The issue of victimisation 

begs the question if the objectifying of symbols in disparaging a value system can be 

punished, or allowed as a valid debate.   

The exercise of the right of freedom of expression carries with it duties and responsibilities 

enshrined in law by Article 10 of the European Convention on Human Rights 1952, as 

incorporated by the Human Rights Act 1998 (HRA) in the UK.  The state can place this in 

abeyance if restrictions are considered to be necessary in the interests of national security 

and public safety.
1
  There is another contention surrounding the issue of further 

prejudicing the majority against the minority by the debasement of their sacred canons.  It 

is particularly alienating for the minority when it is narrowly defined as a religious group, 

and not grouped together as a racial category.   

There has been controversy in recent times about the lack of prosecutions in cases where 

the esteemed icons of the Muslim faith have been degraded.  It was initiated with the 

illustrations in a Danish newspaper that castigated the Prophet Muhammad as a terrorist.  

Subsequently, there was the incineration of Koranic texts in the US that did not lead to 

criminal charges.  The Dutch MP Geert Wilder was acquitted of inciting racial hatred when 

he compared the tenets in the holy book of Muslims to the Nazi ideology, and recently the 

wearing of veils has been proscribed in France. These have been deemed by their critics as 

propaganda against Islam by the West. 

The treatment of the Islamic faith as a vehicle for contempt and ridicule has caused a 

victim complex amongst the Muslims.  They are the minority community in Europe who 

have been suspected of dubious loyalty in the current 'war on terror' and the policy of 

liberal interventionism in their countries of origin.  This has caused them to seek 

protection in laws against cynical and satirical excess in the European countries in which 

they have settled.  In the UK, the concerns of Muslims have surfaced since the 'Satanic 

Verses' was published by Penguin in 1989.  This book was seen to be defamatory of the 

Prophet Muhammad and there was civil agitation in the UK and abroad to have it pulped.  

The need was felt that a law should be promulgated that could protect Muslims and other 

religious minorities.  This came with the enactment of the Racial and Religious Hatred Act 

2006, which extended the Public Order Act (POA) 1986's ambit to cover religiously 

aggravated harassment. 

This article illustrates the controversy caused by the impact of the Danish cartoons.  They 

were in the view of Muslims malicious by their depiction of the Prophet Muhammad as a 

                                                                 
1 

Article 10 of the UK Human Rights Act states: 'Everyone has the right to freedom of expression.  

This right shall include freedom to hold opinions and to receive and impart information and 

ideas without interference by public authority and regardless of frontiers.' 

www.legislation.gov.uk/ukpga/1998/42/content 
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'terrorist'.  The piece's main focus is the UK and there is an exploration of earlier 

legislation before the Racial and Religious Hatred Act (RRHA).  There is a sequence of 

judgments that show that in the UK hate crime when visible is punished but not when it 

criticises the value system itself.  It examines if censorship through law can be justified by 

reviewing authoritative texts.  The argument that freedom of expression is a qualified 

right is explored by a comparison with the treatment of minorities in the US where there 

are fundamental rights enshrined in the Constitution. 

International Protections available for minorities  

In the UK, civil liberties are defined by case law rather than one statutory source or 

constitutional document and it is the common law that protects individual freedoms.  The 

current law, which guarantees free speech, does place limits on absolute freedom of 

expression.  This flows from the International Covenant of Civil and Political Rights 1966 

(ICCPR), which the UK ratified 10 years later.  It is an international treaty that places limits 

on free speech by prescribing it as a qualified right.  Article 19 of the ICCPR refers to 

freedom of expression and advocacy of religious hatred in the context of incitement, 

discrimination, hostility or violence.  It states as follows: 

Everyone without interference shall have the right to hold opinions.  

Everyone shall have the right to freedom of expression; this right shall 

include freedom to seek, receive and impart information and ideas of all 

kinds, regardless of frontiers, either orally, in writing or in print, in the form 

of art, or through any other media of his choice.  

The exercise of this right carries with it special duties and responsibilities. It 

may therefore, be subject to certain restrictions, but these shall be such as 

are provided by law and are necessary. These are set out as (a) For respect of 

the rights or reputations of others; (b) For the protection of natural security 

or of public order or of public health or morals.  

 

This implies that the freedom of expression does not provide an absolute right to free 

speech.  There has to be a restraining mechanism in its exercise.  There is a clear duty 

under international law for abridging this unfettered right to freedom of expression where 

it discourages toleration in the broader framework of society.  

The 1981 Declaration on the Elimination of all Forms of Intolerance and of Discrimination 

Based on Religion or Belief establishes a moral obligation on state parties to be proactive 

in the 'recognition, exercise and enjoyment of human rights and fundamental freedoms in 

all fields of civil, economic, political, social and cultural life' and to prohibit all statutory 
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enactment that allows any risk of bias and to combat 'intolerance on the grounds of 

religion or other beliefs'.
2
 

Under the European Convention of Human Rights 1952, the freedom of expression is 

defined under Article 10 as a right.  However, this freedom does carry with it duties and 

responsibilities, that the state can impose if they are in the public interest.  The remit of 

the European Court of Human Rights has been interpreted by Clayton and Tomlinson 

(2001) as based on trying to balance the right to freedom of expression with the need to 

protect other rights under the Convention.  They argue that: 

According to the Court, interference will be justified if the interference is 

prescribed by law; if there is a legitimate aim; and if it is necessary in a 

democratic society. 

There is an equation between necessity and proportionality and it has to satisfy the test 

by proving the less intrusive measures had been exhausted before this restriction came 

into effect.  It has to be seen against the background of the principle that has been 

enunciated by the European Parliamentary Assembly for promoting coexistence and 

toleration of all the peoples who reside in the European Union.  The Recommendation 

states: 

The Assembly emphasises the need for greater understanding and tolerance 

for individuals of different religions.  Where people know more about the 

religions and religions sensitivities of each other, religious insults are less 

likely to occur out of ignorance.
3
 

Justification as a defence to the charge of sacrilege   

The international conventions show that there are obligations for the state parties to their 

minority communities not to offend their beliefs.  It is a principle that had its acid test 

when the Danish newspaper Jyllands-Posten published cartoons under the banner 

'Muhammad's ansigt', ('The face of Muhammad') on 30 September 2005.  This depicted 

the Prophet Muhammad as a terrorist and the editor announced that this publication was 

an attempt to 'contribute to the debate regarding criticism of Islam and self censorship'.  

The Muslim organisations raised protests, which were met by newspaper publishers in 

various European countries closing ranks and republishing the cartoons in their own 

national newspapers.  On 27 October 2005, a complaint was filed with the Danish police 

claiming that the newspaper had committed an offence under the Danish Criminal Code.  

This has a blasphemy section that prohibits distributing material that publicly ridicules or 

insults the dogmas of worship of any lawfully existing religious community in Denmark.
4
  

                                                                 
2 

This Declaration sets out in its preamble to 'promote understanding, tolerance and respect in 

matters relating to freedom of religion and belief' and to ensure that the use of a belief system is 

not used for objectives that are not in accordance with the United Nations Charter of 1948.  

Proclaimed by General Assembly resolution 36/55 of 25 November 1981. 
3
 P.A. Recommendation 1805 (29 June, 2007). 

4
 Section 140 and section 166 of the DCC are together known as the 'blasphemy law'. 
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In augmenting their charges by bringing a lawsuit against the newspaper the Muslim 

groups referred to Section 266b.  It criminalises insult, threat or degradation of natural 

persons, by publicly and with malice attacking their race, colour of skin, national or 

ethnical roots, faith or sexual orientation.  In Decisions on the Criminal Proceedings on 

case of Muhammad's cartoons (2005)
5
, the editor's affidavit argued:   

There are interpretations of it [the drawing] that are incorrect. The general 

impression among Muslims is that it is about Islam as a whole. It is about 

certain fundamentalist aspects, that of course are not shared by everyone, 

but the fuel for the terrorists' acts stem from interpretations of Islam. [...] if 

parts of a religion develop in a totalitarian and aggressive direction, then I 

think you have to protest. We did so under the other 'isms'. 

As a consequence of this submission, the Regional Public Prosecutor discontinued the 

investigation as he found no basis for concluding that the cartoons constituted a criminal 

offence.  He stated that the article concerned a subject of public interest and Danish case 

law extends editorial freedom to journalists when it concerns a subject of public interest.  

He assessed that, when deliberating if there has been a commission of an offence, the 

right to freedom of speech must be taken into consideration.  

This was upheld on appeal to the Danish DPP who agreed with this ruling.  However, in the 

aftermath to this case, two imams who were dissatisfied with the reaction of the Danish 

Government and Jyllands-Posten, created a 43-page document entitled 'Dossier about 

championing the Prophet Muhammad peace be upon him' (Akhari Liban dossier).
6
  This 

consisted of several letters from Muslim organisations explaining their case, including 

allegations of the mistreatment of Danish Muslims, citing the Jyllands-Posten cartoons and 

the 'pain and torment' it caused for the authors.  Appended to the dossier were multiple 

clippings from Jyllands-Posten, the Weekendavisen, some clippings from Arabic-language 

papers and three additional images, which had no connection with Denmark.  The 

outcome was that the editor of Jyllands-Posten apologised to the Muslim community for 

the hurt he caused but not for the freedom to publish those articles.  In the case before 

the prosecutor at the Danish Criminal Court, the editors of the newspaper were not 

indicted for creating the Angst Muhammad cartoons because the argument was accepted 

that it may not be intentional to offend the community even if the actual content may be 

so grave and salacious that it may lead to an insult by the racist inferences.  This brings to 

the fore the question of when the freedom of speech comes with 'responsibilities' and if 

there is a 'moral' responsibility that makes the legal obligation an imperative.  The concept 

of a moral duty can include legal obedience and the immoral act can require a legal 

intervention.  The tension between legal freedom of speech and moral offence can be 

resolved if there is acceptance that the use of satire can lead to harm in society caused by 

targeting of a vulnerable group. 

                                                                 
5
 www.rigsadvokaten.dk/ref.aspx?id=890 

6
 http://wn.com/akkari-laban_dossier?orderby=relevanceandupload_time=today 
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There has been a critical appraisal of this decision by the Northwestern University.  

Professor Lars Tonder (2009), states that the observer should look beyond the 

constitutionality of cartoons and instead focus on the 'framing of harm' as an issue of 

political dispute.  Its effect must be measured against the practice of community building, 

democratic activism and agnostic respect.  Tonder argues that the debate on the cartoons 

concealed the discussion on harm.  The legacy of this 'veil' is especially relevant in the 

literature of the cartoons.  The challenge was to search the link between liberalism and 

free expression in order 'to clarify the condition under which it once again can become an 

affirmative part of free expression, which required a critical and a reconstructive 

dimension'.  It can be determined by finding a correlation 'between the injury, hurt, 

vulnerability and woundedness from the encounter '.  

Tonder argues that there can be undemocratic uses of free expression and that the 

cartoon depiction was evidence of liberalism's current impasse.  The Danish cartoon was a 

symptom of liberalism that was 'part of the problem and not simply the solution'.  There 

had to be a new set of imperatives that proposes a set of reasons 'that justifies harmful 

speech with reference to whether or not it enriches our commitment to public scrutiny 

and mutual contestation'.  He contends that religious hatred had to be distinguished from 

racist hatred and there had to be an objective analysis of the harm caused instead of the 

legal right to illustrate the cartoons.  This could be accomplished in 'the context of the 

general principles democracy with a call for self censorship in the name of multi 

culturalism and peace '.   

In his commentary on the abuse of freedom of expression, Eric Barendht (2005) states 

that 'the rational discussion of religious matters should be free, but not insults which it 

was implied, cannot provoke a reasoned response and so contribute nothing to 

worthwhile debate'.  In support of this contention, Kevin Boyle (1992) argues that 'The 

example of religious insult, discrimination and intolerance have been seen since the 

beginning of human existence'. 

Sanctions against hate crimes in the UK    

In Denmark, the freedom of expression doctrine had overridden the injury to the minority 

and the effect on its perception by the majority.  The ruling in Muhammad's cartoons 

showed that the legal regime in that country did not provide sufficient protection in its 

blasphemy law to cover the Muslim community, whose iconographic figure was displayed 

as a criminal.  

The UK abolished the offence of blasphemy by the enactment of Section 79 of the Criminal 

Justice and Immigration Act 2008 (CJIA).  This presumes that all the religions practiced in 

the UK are on an equal footing.  In future, all charges that arise in terms of abusing a 

religious faith will have to be initiated by reference to the Racial and Religious Hatred Act 

2006 (RRHA).  However, the criminal sanctions against hate crimes have been enforced 

through the Public Order Act 1986.
7
  In Part 3 of the Act, there is a list of offences that 

                                                                 
7
 S 291 of the POA states: 'An Act to make provision about offences involving stirring up hatred 

against persons on racial or religious grounds'. 
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arise from the use of words or behaviour or display of written material (Section 18), 

publishing or distributing written material (Section 19), public performance of a play 

(Section 20), distributing, showing or playing a recording (Section 21), or broadcasting 

(Section 22).  The offence arises under Section 23 if the act is intended to stir up racial 

hatred, or possession of racially inflammatory material. 

The RRHA was promulgated to extend the POA's ambit to cover religiously aggravated 

harassment.  The criminal sanctions are covered by means of Part 3A of the new statute 

that inserted Sections 29A to 29N into the POA.  This created new offences for acts 

intended to stir up religious hatred.  Its promulgation has strengthened the protection 

against abuse to cover religious faiths by adding 'religious' to 'the racial' hatred in the 

commission of an offence.  However, the sanctions against racial abuse predate the RRHA 

and it was the POA 1986 that set out an offence of disorderly conduct under its Section 5.  

It had an earlier impact on race hatred law.  The breach of this provision would invite 

prosecution to a 'religious' hate crime, but only if it was a publicly defined offence and not 

a private assertion of belief.  This is even if it attacked a belief system in the vilest of 

terms.  

It was the enactment of the Crime and Disorder Act 1998 (CDA) Section 31 that 

augmented the POA and made publications of materials for public consumption inciting 

racial hatred into a punishable offence.  The offence is caused by 'deliberately provoking 

hatred of a racial group; distributing racist material to the public; making inflammatory 

public speeches; creating racist websites on the internet; and inciting inflammatory 

rumours about an individual or an ethnic group for the purpose of spreading racial 

discontent'.   

Under this legislation, an obviously insulting act that disparaged the whole Muslim 

community would be punished.  This would be covered by the provisions of the Public 

Order Act and will be deemed to satisfy the Part III of the statute.  It has caused 

prosecution to be brought when the libel is such as to cause the members of the group 

such alarm, distress or fear as to fall in the category of harassment.  

In Norwood v DPP (2004)
8
, the indictment of the defendant was based on the allegation 

that he displayed a British National Party (BNP) poster beside a photo of one of the twin 

towers being brought down in the USA.  The image was surrounded by a crescent and a 

star and a prohibition sign.  The defendant was accused of causing racial harassment and 

he was convicted under the Section 5(1) (b) of the POA 1986, aggravated in the manner 

provided by Sections 28 and 31 of the CDA 1998.
9
  The defendant appealed and his 

argument rested on the basis that the poster was not abusive or insulting; that there was 

                                                                 
8
 40 EHRR SE 111   

9
 The offence is created by section 5 of the Public Order Act 1986 when '(1) A person is guilty of an 

offence if he: (a) uses threatening, abusive or insulting words or behavior or disorderly behavior, 

or (b) displays any writing, sign or other visible representation which is threatening, abusive or 

insulting, within the hearing or sight of a person likely to be caused harassment, alarm or 

distress thereby and intends to so or aware it might happen.' 
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no evidence of anyone having been harassed, alarmed or distressed by its display.  There 

were no Muslims who had been called to give evidence; if the offence was not religiously 

aggravated then there was no power to convict him of the basic offence under Section 5, 

which should have been charged in the alternative; conviction of him would infringe his 

right to freedom of expression under Article 10.1 of the HRA, and would be wrongfully 

discriminatory in contravention of Article 14 of the statute.  The High Court dismissed his 

judicial review application and held that in the circumstances of this case, the issue 

included consideration of the defendant's right to freedom of expression under Article 10 

of the European Convention of Human Rights 1952 (ECHR), as incorporated by the Human 

Rights Act 1998.  This consisted of evaluation of two parts under Article 10.1 (proclaiming 

the right to freedom of expression), and under 10.2 (permitting certain restrictions that 

were necessary conditions), upon which the original right had to be exercised.  In taking 

them into consideration, the defendant had been properly convicted and no right under 

the HRA had been infringed.  

The POA is not invoked when there is a visible demonstration of racial discrimination, as 

where the Muslims are targeted as an undesirable racial minority in the context of their 

alleged incompatibility with western norms, which were grounds upon which the British 

National Party has campaigned.  When the BNP raised their flags bearing the slogan 'Islam 

out' after the London bombings in July 2005, the allegation was made that they 

committed an offence under the delineated Part III of the 1986 Act.  This was not 

indictable because it was held that they were not attacking the 'racial origins' of Muslims 

even though their conduct was provocative and offensive.  

In a BBC TV documentary 'The Secret Agent' shown in 2005, the Chairman of the BNP Nick 

Griffin described Islam as 'a wicked, vicious faith'.
10

  He made certain statements of Britain 

being turned into 'a multi racial hell', as a consequence of which he was charged with two 

counts of using 'words or behaviour intended to stir up racial hatred' and Nick Collett, his 

subordinate and party activist, was charged with four similar offences for insulting Islam 

by telling a political gathering 'Let us show the ethnics the door'.  In R v Griffin and Collett 

(2005)
11

, heard at the Leeds Crown Court, the jury acquitted the defendants who had 

claimed in their defence that their statements were not an attack on Asians, but on 

Muslims.  They also claimed that they were speaking at a private meeting and could not 

be accused of trying to stir up hatred among the general public.  Griffin had even blamed 

the Koran for encouraging the Muslims to behave in a certain manner that undermined 

English society.  He told the Court that this was 'not a racial thing.  It's not an Asian thing.  

It's a cultural and religious thing.' The accused made no attempt to hide his contempt for 

Islam and linked activities of its followers which are not uniform of the practitioners of the 

faith.  

In his summing up, the Recorder of Leeds, Norman Jones QC, drew attention to the fact 

that issues had arisen during this case which had drawn attention to politics and religion 

                                                                 
10

 The documentary was the product of a six-month investigation by reporter Jason Gwynne, who 

infiltrated the BNP. 
11

 [2005] TLR 19 November. 
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and mentioned that the they were not 'about whether the political beliefs of the BNP are 

right or wrong.  It's not about whether assertions made about Islam are right or wrong.  

Those are issues to be debated in different arenas'.  His concluding observations were as 

follows:  

We live in a democratic society which jealously protects the rights of its 

citizens to freedom of expression, to free speech. That does not mean it is 

limited to speaking only the acceptable, popular or politically correct things. 

It extends to the unpopular, to those which many people may find 

unacceptable, unpalatable and sensitive. Along with those rights come rights 

and duties not to abuse them.
12

 

Prosecuting religion based hate offences   

In the wake of the unsuccessful private prosecution against the 'Satanic Verses' by Salman 

Rushdie in 1990, the Muslims had pleaded that, unlike the Jews and the Sikhs, the existing 

legislation did not grant them sufficient protection.  The UK government responded by 

promulgating the Racial and Religious Hatred Act 2006 (RRHA), that was designed for the 

protection of the minorities against those using racial abusive terms that crossed into 

religious hatred.  This statute came into force on 1 October 2007 and states in its long 

title:  

Nothing in this Act shall be read or given effect in a way which prohibits or 

restricts discussion, criticism or expressions of antipathy, dislike, ridicule, 

insult or abuse of particular religions or the beliefs or practices of their 

adherents, or of any other belief system or the beliefs or practices of its 

adherents, or proselytizing or urging adherents of a different religion or 

belief system to cease practicing their religion or belief system.  

This provision provides an outlet for the defendant and it stops the prosecutors from 

bringing charges in all but the most obvious cases of criminal behaviour.  It is an 

assumption based on the argument that the accused's anti-religious behaviour was not an 

expression of abuse or an effort to change someone's beliefs and, therefore, that 

behaviour is lawful.  It would need the infusion of only a reasonable ground for doubt to 

prevent a defendant being convicted.  The intention of the statute from the outset is to 

protect the believer and not the belief.  This is a distinction that the defence lawyers will 

endeavour to use against the prosecution by asserting that it insulted a belief and not a 

group of people.  The RRHA has introduced the offence of religious hatred, but despite its 

title it does not address racial hatred.  It means that the judiciary has to exercise an 

approach that would defend the member of that religion but not the principles of their 

faith.  

                                                                 
12

 On 23 July ’11 the Dutch MP Geert Wilder was cleared of inciting racial hatred when he compared 

Islam to Nazism. The reasoning of the judges was that it promoted a general debate on religion, 

morals and society.   http://www.inquisitr.com/116670/dutch-politician-geert-wilders-found-

not-guilty-in-hate-speech-trial 
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The difficulty of prosecuting successfully this type of alleged offence can be seen in the 

recent UK case of R v Vogelanzang
13

 where hotel owners who had criticised a English 

female Muslim convert by disparaging her Muslim dress 'as bondage' and by calling the 

Prophet Muhammad 'a warlord' escaped criminal conviction.  The proprietors were 

charged under Section 5 of the POA and Section 31(1) and (5) of the CDA '98, for using 

'threatening, abusive or insulting words that were religiously motivated'.  The accused 

were acquitted on the grounds that they had not intended to cause deliberate offence. 

The obstacles in bringing a successful prosecution under the Act have been cited in a 

Times article by Stephen Gerlis (2007), Barnet County Court judge.  In this piece, he 

explains the implementation barriers of the RRHA as follows:  

Freedom of religion is guaranteed by Article 9 of the European Convention 

on Human Rights. Likewise, laws against stirring up racial hatred already 

existed, but they were over 20 years old. The new provisions bring the law up 

to date by creating new criminal offences of inciting racial hated. That covers 

everything from the everyday use of words and behaviour to the production 

and distribution of written or recorded material. For each of the offences, the 

words or material must be threatening, and it must be intended to stir up 

religious hatred. 

Religious hatred is defined as hatred against a group of persons defined by 

reference to their religious belief, or even their lack of religious belief. Oddly, 

though, the Act steers clear of defining exactly what amounts to a religion or 

a religious belief. Someone once famously gratified 'Eric Clapton is God', but 

does that make him a religion? Who will decide then whether a particular 

belief amounts to a religion? 

In defining what constitutes a hate crime in judicial reasoning, Barbara Perry (2003) states 

that hate crime is 'relative and is historically and culturally contingent' (p6).  The 

contemporary dynamics of hate motivated violence have their origins in a historical 

condition and this is a cycle which repeats itself with the similar pattern of motivation, 

sentiment, and victimisation.  She contends that just as the 1890s immigrants 'were 

subjected to institutional and public forms of discrimination and violence so were those of 

the 1990s'.  In Perry's view, the commission of hate crimes has implications beyond the 

immediate victims and offenders.  It is implicated not merely on the relationship between 

the direct 'participants' but also in the transactions 'between the different communities to 

which they belong'. 

Religious persecution by a law of 'suspects' 

The tension in the UK has increased in the wake of the 9/11 bombings in the US.  The UK 

Parliament enacted the Anti Crime and Terrorism Act in 2001 (ACTA) Part IV Section 21 

that imposed a power of indefinite detention on foreign nationals resident in the UK.  

                                                                 
13

 http//www.christian.org.uk/news/vogelanzangs-speaksoutaftercriminaltrialordeal.asat3 

December2010 
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These suspects were deemed to be sympathetic to those who had participated in the 

attacks abroad.  The aftermath of the law was draconian in effect and led to a series of 

measures such as solitary confinement at HMP Belmarsh for 11 Muslims.  This provision in 

ACTA was later quashed by the House of Lords by their ruling in FC (Appellants) v SSHD
14

 

as incompatible with the right to liberty granted under the European Convention of 

Human Rights 1952 (ECHR) Article 5, incorporated as the Human Rights Act 1998 (HRA) in 

the UK.  However, as the threat of home-grown terrorism became a reality in July 2005 

when a group of UK Muslims detonated the explosives in London, it led to a series of Anti 

Terrorism Acts that impacted on the Muslim community.  The outcome was that there 

was increasing surveillance, stop and search powers, and Special Tribunals where the 

defence was not allowed to view the prosecution case.  In the charged atmosphere, there 

were prosecutions of Muslims that led to convictions for potential acts of terrorism.  The 

outcome was a hostile reaction in the host community against Muslims that was 

manipulated by some politicians who are members of the extreme right parties.  This may 

have been a factor in their lack of implementation of the RRHA 2006.    

The Islam phobia has been increased by the immigration of Muslims into the UK and 

Europe.  This has been used in scare tactics and is another factor that has caused the host 

community and its agencies to be apprehensive of them as a community.  The media has 

magnified the threat of 'hordes' of foreigners arriving who do not share the same 

aspirations and cause a hostile reaction against those who are already settled in this 

country.  There has been a public misconception induced by the media which can be 

defined with reference to Stanley Cohen (1973).  The sociologist ascribed moral panic as 'A 

condition, episode, person or groups of persons which emerges to become defined as a 

threat to societal values and interest, its nature is presented in a stylised and stereotypical 

fashion by the mass media' (1973, p9).  

In their analysis of the growth of race hate crimes that correlate with the perception of a 

marginalised minority, Chakorborti and Garland (2009, pp36-38) state:   

Since the turn of the millennium an increased focus has been placed up on 

the issue of religious identity in the UK, and with this has come greater 

scrutiny over the extent to which particular religious values and practices are 

compatible with constructions of British identity.  Although this growth in 

attention has in some respects been constructive in promoting an enhanced 

awareness of religious diversity and distinction between religious and ethnic 

identity, it has also had rather more negative implications for faith 

communities targeted on the basis of their religious beliefs. 

They describe this as a clash of cultures between the visibility of faiths and the secular 

values of British society which may be witnessed through disputes over faith schools, 

religious dress and social customs.  They criticise the existing criminological literature by 

its ethno-centric bias that may have 'resulted in the marginalisation of religious affiliation 

and in it overlooking important divisions within ethnic communities' (2009 pp34-38).  It is 
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manifested from the application of 'the secular term Asian to describe people from the 

Indian subcontinent which can overshadow differences between the Hindus and Muslims'.  

This is an argument that implies that the distinction between religious identity is very 

important within a pluralistic society such as the UK.  The study cites the increased 

awareness of religious identity in the UK by the pioneering inclusion of a question about 

religion in the 2001 Census.  This has revealed the separate categories in the membership 

of various religious groups in the UK. 

Inadequacy of laws to deal with religious defamation    

While there is a plank of legislation to deal with religious hatred, there is insufficient 

protection for indirect or satirical abuse in the statute books.  The controversy that 

erupted in the late 1980s surrounded the publication of the Satanic Verses, which was 

defamatory of the Prophet Muhammad.  The proclamation by religious figures to ban the 

book and the refusal to grant Muslims the same protection as available to Christians under 

the criminal law led to the Law Commission publishing a report entitled 'Criminal Law: 

Offences against Religious and Public Worship'
15

.  This sought to create a replacement 

offence for blasphemy that could be based around a sanction for those who would 

purportedly 'insult or outrage the religious feelings of others'.  Its conclusions were set out 

to achieve protection from a salacious attack on religious sentiment, such as when it 

brought into contempt a revered figure of religion.  However, prior to the enactment of 

the RRHA, the House of Lords had tightened the definition needed for a prosecution by 

substituting the term 'threatening' to 'insulting' or 'abusive' language.  This increased the 

threshold for a prosecution and made it more difficult for a case to reach the courts.  It 

would have allowed the accused to claim that it is not the group themselves but their 

ideas which are under attack and has the potential to provide an escape route in all but 

the most categorical of cases for a prosecution to be successful.   

The expectation of the Muslims that they would be able to challenge the lampooning of 

their religious figures by reference to the RRHA was also dampened by the Liberal 

Democrat peer Lord Lester, who voted for a more moderated version.  He cited the 

example of Mr. Iqbal Sacranie, OBE then leader of the Muslim Council, who claimed that 

the creation of a new offence would enable Salman Rushdie to be prosecuted for writing 

the Satanic Verses.  Lord Lester
16

 gave his reasons as the following:  

In seeking to criminalise the stirring up of religious hatred the Bill links 

vulnerable groups to religion or belief. It is that link, between protecting 

groups of people and protecting their beliefs and practices which gives the 

impression to those seeking to protect their religion against insult that the 

offences are akin to a blasphemy laws writ large. The new speech crimes are 

sweepingly broad.  

They apply to threatening abusive or insulting words, behaviour, written 

material, recordings or programmes intended or likely to stir up religious 
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hatred. Unlike most other serious offences they require no criminal intent. 

They apply not only to words spoken in public but in private. They cover the 

electronic media, plays, films, works of fiction, political argument, preaching 

by priests and clerics, comedians and politicians. 

However, the commission of hate crimes needs a wider ambit because Ray and Smith 

(2002) argue that hate crimes are a special kind of crime and are not a result of actions by 

pathological individuals.  The commission of these crimes 'is embedded in institutional 

practices of offending communities, in locales and habitual ways of dealing with the world, 

and especially problematic situations' (2002, p203).  This view about the need to frame 

legislation against hate crimes by a more objective approach is shared by Gail Mason 

(2002, p253): 

…the terminology of hate crime encourages us to think that it has 

considerable explanatory force.  In turn the enactment of legislation against 

hate crimes codifies the same psychological model of behaviour by the 

causal link between hate and violence as a legal wrong.  

The Racial and Religious Hatred Act 2006 (RRHA) will not stop those who want to practice 

ridicule on the Muslim faith or its iconic symbols.  The apprehensions expressed by its 

critics that the legislation would enable the Christians to stop 'Jerry Springer - The Opera' 

ever being screened have also been proven to be false; Sikhs who drove the play 'Behzti' 

off the stage could also not expect to use the force of this law to similar effect.  It means 

that the RRHA will not stop a religion from being smeared and their canon may be 

subjected to contempt by those who have the intention to do so publicly.  

The argument that any behaviour intended to stir up hatred or likely to lead to a 'hate 

crime' is not supported by any impending prosecution of the satirists has left the Muslims 

considering that there is no recognition for their status as a racial minority, in the same 

manner as a religious group in the UK.  The Shadow Report compiled by the Muslim 

Research and Development Foundation, (MRDF) an Advisory Committee of Experts on the 

Framework Convention on National Minorities (FCNM) adopted at Strasbourg on 1 

February 1995, has criticised the application of the term 'Muslims' in the UK as only 

acknowledging a religious minority and not a racial minority.  Their criticisms stem from 

the fact the UK ratification of FCMN on 5 January 1998 was on the condition that 'racial 

groups' in Britain are defined with reference to the Race Relations Act 1976 (RRA).  The UK 

ratified the Convention on the understanding that it would be applied with reference to 

members of racial groups within the meaning of Section 3(1) of the RRA 1976, which are 

groups defined by colour, race, nationality, or ethnic or nationality origins.  MRDF argues 

that Muslims would like 'to primarily or solely self-identify as religious minorities as 

opposed to ethnic or linguistic minorities based on their ethnic heterogeneity'.  

The document contends that even a semi-denial leads to a 'compromising of dignity and 

the very essence of all international human rights and that the cultural identity of a group 

enjoyed in community with others' underpin all developments of minority rights law 

encapsulated in Article 3 of the FCNM.  It invites the UK government to implement this 
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provision in full by accepting the broader definition as the Muslims are more likely to be 

discriminated against or face prejudice due to their religion and their ethnicity.  This is a 

drawing of a parallel with the Jews and Sikhs that has been recognised in case law.  

However, the UK has consistently rejected the recommendations of the FCNM State 

Reports and has formulated the response that has limited the application to only racial 

groups and it has not been possible in the Report's conclusion for the full compliance to 

the Article 3 of the Convention.
17 

 

The lack of acceptance by the UK has to be seen in the background of an omission of a 

provision on minorities in European Convention of Human Rights 1952 (ECHR).  The 

originating document of the European Convention for the Protection of Human Rights and 

Fundamental Freedom merely mentions that there is a prohibition from discrimination on 

account of religion, race, political or other opinion'.  This was the genesis of the Article 14 

of the ECHR.
18

  It does not cover minority rights either in this non-discrimination clause or 

elsewhere and this view has been confirmed by the Pamphlet no.7 that accompanied the 

FCNM adoption in 1995.
19

 

During the first general debate of the Consultative Assembly of the Council of Europe that 

opened on 10 August 1949 on the HR Convention, Hermod Lannung, the Danish 

representative, drew to the attention of the Assembly the need for the provision for the 

protection of minorities.  He said as follows: 

But when we are dealing with human rights, we should stress the very 

important point that human rights should also include minority rights and 

their protection. Important aspects are protected through the fundamental 

human rights, such as freedom of speech and expression, freedom of 

association and assembly etc. But it is necessary to extend, supplement and 

elaborate in order that national minorities may secure the right to a free 

national life and protection against persecution and encroachment on 

account of their national conviction, aspirations and activities.  (Tietgen, 

1993) 

The lesson for the UK from the failure of the RRHA to protect the Muslims from abuse of 

their symbolic beliefs is that there have to be limits on the freedom of expression and that 

there has to be an enactment of a law that is backed by a moral sanction.  At the level of 

the Council of Europe there has to be recognition for the improved protection of 

communities who are subject to vitriol in the communications media.  In that regard, 
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there has to be an evaluation of the principle that has been breached and its exercise was 

for an altruistic objective, such as the promotion of a reasonable public debate.  

Controlling the exercise of free speech   

In a modern critique, Hare and Weinstein (2009) provide a comparative analysis in which 

they examine the constitutionality of hate speech regulation.  They analyse how countries 

with liberal constitutions have adopted fundamental differences in their response to 

freedom of expression, which amount to communicating extreme hated.  The issues that 

they address are the freedom of speech and the media in relation to protecting liberal 

values.  They contend that, in the UK, free speech doctrine is not as liberally interpreted 

and there are more restrictions then in the US, where it is a First Amendment right that 

the Supreme Court has protected by rendering unconstitutional even narrow restrictions 

on hate speech.  The questions that the authors pose are namely: what accounts for the 

marked differences in attitude towards the constitutionality of hate speech regulation; 

does hate speech regulation violate the core free speech principle constitutive of 

democracy; has the precedence of the US position on extreme expressions justifiably been 

adjudged to lack a sympathetic response; and, finally, can other values such as the 

commitment to equality or dignity legitimately override the right to free speech in 

particular circumstances? 

The answers can be found in the constituencies that the hate crimes are directed towards 

and the expectations of reaching out to a favourable audience.  The Danish cartoon case 

shows that the Jyllands-Posten newspaper had the knowledge that the printing of the 

cartoons would not lead to any repercussion even though their symbolism was grossly 

offensive.  The issue of it being intentional is what needs to be addressed and the 

inference that can be drawn from Hare and Weinstein (2009) is that it should lead to 

prosecution in order to protect the values of decency and equality of opportunity.    

However, in the treatment of minorities a liberal constitution does not necessarily lead to 

the solution of their problems of integration.  According to Myrdal (1944), there is a 

correlation between the incompatibility of the American liberal ideals and the 

impoverishment of the African Americans.  He argued that, on the one hand, enshrined 'in 

the American creed is the tenet that people are created equal and have human rights; on 

the other hand, blacks, as one tenth of the population, were treated as an inferior race 

and were denied numerous civil and political rights' (1944, p1021). 

Myrdal contended that 'the Negro problem is not only America's greatest failure but also 

America's incomparably great opportunity for the future'.  In a modern analysis of this 

theory, Leach (2002) argues that Myrdal did not assume that equality could only oppose 

racial equality and racism.  It was the 'commitment to egalitarianism itself that led Euro 

Americans to avoid the dilemma presented by avoiding equality in a purportedly 

egalitarian society.  The avoidance was most easily accomplished by racism' (2002, p682). 
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Conclusion 

The freedom of expression in different countries has to meet the international obligations 

set out in Article 19 of the International Covenant for Civil and Political Rights 1966 

(ICCPR) and the Declaration against Elimination against all forms of Discrimination.  In the 

cartoon controversy in Denmark, the public interest was deemed to override that of the 

hurt sentiments of the Muslim community.  There was no criminal offence deemed in the 

circumstances and no charges were brought against the Jyllands-Posten newspaper.  It 

was grossly offensive and was not prosecuted under the blasphemy offence or under any 

of the public order legislation.  This is a defence of justification that is based on a human 

rights criteria that draws its inspiration from Article 10 of the European Convention of 

Human Rights 1952 (ECHR), which has been interpreted as upholding the right to be 

offensive in satire.  It provides a right to demean a public personality in ostensibly vulgar 

terms.  However, this is not acceptable where the religious/racial minority is disparaged 

because it could lead to hate crimes against it and marginalise it in the community.      

In the UK Racial and Religious Hatred Act 2006 (RRHA), the minorities who are subject to 

hate crimes have received statutory protection by the extension of the Public Order Act 

1986 (POA) Part III.  For the insult to be criminal it has to satisfy the requirement of 

Section 5(1) (b), that the person has been threatened, abused or insulted by words, deeds 

or symbolic actions.  If that is carried out by the representation in the form of published 

materials for consumption inciting racial hatred then it becomes a punishable offence 

under Sections 28 and 31 of the Crime and Disorder act 1998.  The breach of this section 

led to the conviction in the Norwood case where the Article 10 defence under the ECHA 

was not accepted by the courts.  However, the ambit of these Acts has not been sufficient 

for the protection of a minority from a political group, as the acquittal of the BNP leaders 

in Griffin and Collett (2005) shows.  Their argument was that their attack was on the belief 

system rather than the race itself.  It was not culpable because it was part of engendering 

debate in society that was permissible by its democratic framework.  

The promulgation of the RRHA 2006 has not provided state protection for the members of 

a religious minority who are also a separate ethnic group.  The requirements of proving an 

offence has been committed is raised by the bar being overly high and the alleged conduct 

has to be 'threatening' and not 'insulting' or merely 'abusive'.  It has made prosecution 

difficult because it does not prohibit or restrict the flow of vitriol towards the 

disparagement of any religious ideology and defends only the practitioner and not the 

belief system itself.  As the Vogelanzang case showed, it does not lead to a hate crime if 

the religion is insulted or its iconic figures are abused.  This also means that the lack of 

protection if the insult is satirical has already been removed from the ambit of the Act and 

the revered figures can be defamed without breaching its provisions.  The lack of success 

in these prosecutions may also be because of the perception of Muslims as a community 

that has been negatively affected by the media.  However, the questions that Hare and 

Weinstein (2009) pose require that freedom of speech satisfy the test of protecting 

fundamental rights and the dignity of a minority.  Its legitimacy has to be adjudged by 

these overriding factors.  It can also be discerned from the US findings that commitment 

to equality in a democracy does not satisfy those ideals if there is racism.     
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In interpreting the RRHA, the UK has fallen short of an ambit that will provide a broader 

compass leading to prosecution.  If there is an insult to religion then that too must be 

deemed as a public order offence if the likelihood is the resulting of harm.  There has to be 

a moral duty underpinning a legal duty to respect the rights of a minority and not to be 

defamatory.  The cartoons in Denmark were malicious libel and should be designated as a 

criminal course of conduct.  The disparaging of revered symbols when it clearly boosts 

hate preachers amounts to condoning the spirit of the Nuremburg laws that were 

promulgated against a cornered minority.   
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